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STATEMENT OF THE CASE.

The defendants in error are the widow and minor

children of Mike Radonovich, who was employed as a

miner in a coal mine belonging to the plaintiff in error



at the town of Roslyn, in the state of Washington, and,

while working in said mine on the 26th day of May,

1909, received certain fatal injuries.

For convenience the defendants in error will here-

inafter be referred to as plaintiffs, and plaintiff in error

as defendant.

The deceased at the time he was injured was engaged

in that class of work known as driving entry, on which

work there are two shifts of men. One shift goes to

work at 7 o'clock in the morning and quits at 3:30

in the afternoon, and is called the day shift. The other

shift goes to work at 3:30 in the afternoon and quits

at 11 at night, and is called the night shift. Each

shift is composed of three miners, and these shifts alter-

nate so that the miners who work on the day shift one

week will work on the night shift the next week. The

miners working on the night shift do the digging and

blasting and knock down the coal and rock, which is

taken out of the mine by the day shift. The company

pays the miners by the ton for the amount of coal and

rock taken out, and the work is carried on in this way

so that each miner will receive his pro rata amount.

The miners working on the night shift assemble at the

entrance of the mine for the purpose of going to work

at 3:30 o'clock p. m., and those working on the day

shift quit their places of work in time to reach the bot-

tom of the shaft at that time ; so, as the night shift are

being let down in one cage, the day shift are being

taken out in the other cage, one cage going down and

the other up at the same time. There were about 30O



men working on the day shift and about 50 on the

night shift, so that the men of one shift frequently met

those of the other at the bottom of the shaft.

The deceased at the time he was injured was work-

ing on the night shift with George Mooney and Radovich

Knezevich. The members of the day shift were James

Chebotte, Martin Barton and Joe Piconini.

At the time deceased was injured the night shift

had been at their place of work about half an hour,

and the deceased was shoveling up some loose rock from

the floor of the entry and loading it onto a car, when

a piece of rock fell from the roof of the entry, strik-

ing him, inflicting fatal injuries.

The plaintiffs in their complaint allege as the only

grounds of negligence that it was the custom of the

foreman of the mine to examine the working places of

the miners on the conclusion of the work of the day

shift for the purpose of discovering any danger from

falling rock or caving of the mine, and if any such

dangers existed to notify the miners working on the night

shift thereof, and that the defendant failed and neglected

to make such examination of the working place of the

deceased during the time between the going off of the

day shift and the coming on of the night shift; and

further that the defendant failed and neglected to fur-

nish the deceased "timbers for use as props, or other

props, either at said working place or at the entrance

thereto," and by reason of such failure the deceased

''and his said co-laborers were not able to prop up and

secure said roof so as to prevent it caving in."



The first ground of negligence is set forth in para-

graph IV. of the amended complaint, as follows

:

''That on and prior to May 26th, 1909, defendant

employed in its said mine two crews or shifts of men.

The day shift, so-called, was made up of miners under

the charge of a foreman employed by defendant, and

said day shift was engaged in loading, cleaning up and

removing the coal blasted down in said mine, and in

propping up the workings in said mine to prevent the

same from caving in ; that on the conclusion of the work

of said day shift it was the duty and custom of said

foreman to examine the various ivorhing places of said

mine to see if there was any danger of the caving of

the same, and upon the discovery of any danger it was
bis duty and custom to report such danger to the men
of the night shift; that said men of said night shift

were drillers, whose duty it was to drill into the faces

of various workings in said mine, insert explosives there-

in and blast down coal from said faces to be loaded

and removed by the day shift; that it was not their

duty to prop up any portions of said workings, but

that when said foreman reported to said night shift

any dangers of the caving in of any part of said mine
it was his duty and custom to furnish said night shift

with sufficient number of timbers for use as props, and
of said night shift to prop up said dangerous portions

of said workings, for which said work they were paid
extra by defendant ; and it was not the duty of the said

night shift to make examination and search for any
such dangers, but that by the custom of said mine said

examination was made by said foreman of the day shift

after said day shift ceased work and before the night

shift commenced ivork; and the members of said night

shift relied upon said examination by said foreman, and
his report to them of any dangers existing in said mine
to safeguard them from any such dangers." (Record,

pp. 4-5.)

In paragraph V. it is alleged ''that in the progress

of the work of mining at said place there had been left



in the roof thereof, about ten or twelve feet from the

face of the workings, a large rock, or 'nigger-head,' a

part of said roof; that the roof of said entrance, and

said rock, at the time when said Mike Eadonovich, senior,

and his co-laborers went to work at said place, were not

in any manner propped up or secured to prevent its

caving in, and by reason of the presence of said rock

the same was in a dangerous condition and said rock

was apt to cave in and fall to the floor of said working

place."

In paragraph VII. it is alleged that the foreman

''wholly failed, after the said day shift had concluded

its work, or at any other time, or at all, to examine

said working place * * * and no other servant or

agent of defendant did on said day make any examina-

tion of said roof, or of said working place, to ascertain

if the same was safe, and no other agent or servant of

defendant warned or informed said Mike Eadonovich,

senior, or any other member of said night shift, of said

dangers; and that defendant wholly failed reasonably

and properly to inspect said ivorking place and said

roof to ascertain if the same was safe."

In paragraph VIII. it is alleged that the said de-

ceased, having no knowledge or notice of the dangerous

condition, went under said overhanging rock, and that

''almost immediately after he so ivent beneath &aid rock,

and while he was so engaged in his duty," the rock fell

by reason "of its not being propped up," inflicting in-

juries upon said Eadonovich from which he died.
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The second ground of negligence is set forth in para-

graph VI. of the amended complaint, as follows

:

"That by reason of said dangerous condition of said

roof the same required to be propped up, and if it had

been propped up it would have been safe and the acci-

dent hereinafter described would not have happened;

but that defendant negligently failed to furnish timbers

for use as props, or other props, either at said working

place or at the entrance thereto; and that at the time

of the happening of the accident there were no timbers

for use as props, or other props, either in said ivorking

place or at the entrance thereto, and said Mike Radono-
vich, senior, and his said co-laborers were not able to

prop up and secure said roof so as to prevent its caving

in." (Record, p. 7.)

The defendant in its answer to the amended com-

plaint of the plaintiffs denied the allegations of negli-

gence and set forth as affirmative defenses:

First: That the deceased was an experienced mine,

and familiar with performing the work at which he was

engaged, and assumed the risk of injury

;

Second: That it was the duty of the deceased and

his co-laborers to properly brace the roof of his work-

ing place by placing props thereunder, and that his neg-

ligence in neglecting to do so contributed to his injury

;

Third: That certain rules had been promulgated,

printed and posted by the defendant, as required by

the laws of the State of Washington, and that the de-

ceased failed and neglected to comply with these rules,

and his failure in that respect contributed to cause the

injury;



Fourth: The defendant, in its fourth affirmative de-

fence, set forth the defence of fellow servant.
'

'
(Record,

pp. 12-15, inclusive.)

These affirmative defences were denied in the reply

filed by the plaintiffs. (Record, pp. 16-17.)

For the purpose of sustaining the issues, the plain-

tiffs' evidence was briefly as follows:

Louis Gorich testified that the miners put up their

own props when working in a room, but when working

in the entry no props are used, and "if there is a bad

place in the entry the foreman sends timber men, who

put up heavy timbers. This is done by setting heavy

posts at each side of the entry with cap pieces on top

of them, extending across the entry, for the purpose of

holding the roof. Sometimes the foreman will order the

miners who are digging the entry to put up these tim-

bers, but when they are put up by the miners they are

paid extra for doing so. The props which are used in

the room are much smaller than the timbers which are

used in the entry. There are no timbers placed in the

entry except where there is a bad place in the roof."

"A 'nigger-head' is a different kind of rock which

is sometimes found in the roof. They are hard and black

and sometimes slump off or fall out, so that when the

men go to work they take a pick and pick the roof to

see if the rock is liable to fall, for sometimes they are

liable to fall down so quick the man don't know when

it will fall. Sometimes it will stay and cave down.

Q. When you are working in your mine do you

pay any attention to the roof at all?
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A. Sure. I got to pay attention to the roof." (Eec-

ord, pp. 24-25.)

This witness also described the digging of the entry.

"The entries are driven eight feet wide and about six

feet high, and the rooms are run off at right angles from

the entry."

Sam Davis, a witness for plaintiffs, testified that it

was the duty of the mine foreman to examine the roof

of the entry to discover if there was any danger. "He

was supposed to make the examination twice every day,

once before the day shift went on and again before the

night shift went on, and if he found any bad places in

the roof he would make a chalk mark on it, and when

the miner saw that chalk mark he would know they did

not allow him in there before the bad rock was taken

down." (Record, p. 27.)

Radovich Kenezevich, who was working with Radono-

vich at the time of the accident, testified: "We were

working on the night shift, and we went down the shaft

at 3:30 13. m., and would have to work until 11 that

night. "We were working in entry 13, East. We were

mining the coal and rock for the day shift to take out."

That the first thing they did on arriving at their work-

ing place, they "started to cleaning their room, and

they saw the roof. The roof looked safe and they started

to shovel coal what the day shift left." That they had

worked about half an hour when a rock fell "from the

roof, between eight and twelve feet from the face," and

struck Radonovich, who "was cleaning some rock from

the floor and throwing it into the car. These cars are
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run on a track which is laid in the entry, and the rails

are about eight feet long, and we were cleaning up the

rock which the day shift had left to make room to put

down another rail between the end of the track and the

face of the entry, and the rock fell between the end of

the track and the face."

On cross-examination he testified that the foreman

was in his office at the top of the mine when they went

to work, and that it took them about fifteen minutes to

walk from the bottom of the shaft to their working place.

"When we got to our working place we all three looked

at the roof, and it looked all right. '

' Also that *

' the day

shift had left about a car load of loose rock laying in

the entry and we had to get this out of the way by load-

ing it into a car and taking it out before we begun dig-

ging. At the time the rock fell I was standing up close

to the face and Radonovich was between me and the

car and was standing close to the car and was shovel-

ling the loose rock into the car, and the car was between

ten and fourteen feet back from the face of the entry. '

'

The plaintiffs introduced no evidence to sustain their

allegation that the defendant had failed and neglected

to furnish timbers for use as props, as set forth in para-

graph VI. of their amended complaint.

At the close of the plaintiffs' evidence, the defendant

challenged the sufficiency of the evidence by a motion

for a non-suit, which was denied, the court holding that

"there is testimony to show that the company took it

upon itself to inspect the working places as every crew

went off and before another crew went on work, and if
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it did and the deceased was killed through its failure in

that regard, the company would be responsible."

The defendant thereupon introduced its evidence, to

the following effect:

George Mooney testified that he had worked as a

coal miner for the defendant for about ten years and

was working with Eadonovich at the time of the injury,

and that they had been working together in the same

crew for probably five or six months. After describing

how the work is carried on by the two shifts working

together, the night shift knocking down the coal and

rock and the day shift taking it out, he then testified

:

** There is no examination by the foreman, fire bosses
or any other persons between the time the day shift

goes off and the night shift goes on. When the night

shift goes to work, the first thing we do is to look around
the roof and see how it looks, and if it looks bad any-
where we take a pick and sound it, and if it sounds all

right we go ahead with our work.

Q. Do you depend on anybody else making your ex-

amination for you, on the night shift, of the roof I

A. No.

Q. When you went there on the afternoon that Ead-
onovich was hurt, what was the first thing you did?

A. Well, we went in that evening, into the place,

and looked around. An empty car was setting there and
we looked around the roof. It was the same as it had
been for a couple of months; the roof was not nothing
unusual, but we sounded it and it sounded all right and
looked all right, so that we went ahead on the work.
I told my partners, 'You folks can go ahead there and
get the coal ready and I will go ahead and load this

car' with the loose rock that was lying there, and after
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I got the car loaded I went and got the mnle which we

used to pnll the car out, and I came back with the mule

and stooped down to hook the mule to the car when

I heard Radonovich holler. The rock had dropped right

out of the roof." And that while he had been loading

this loose rock into the car he was working ^^de^ the

same rock that fell on Radonovich. (Record, pp. 39-40.)

James Chebotte, a miner who was working on the

day shift at the same place, testified that there was no

examination made of the working places in the mine

between the time the day shift went off and the night

shift went on, and that he had been working in that same

entry for "pretty near three months." (Record, p. 48.)

Martin Barton, another member of the day shift

working with Radonovich, and who worked there the

day he was hurt, testified that no inspection of the mine

is made during the change of the two shifts. There was

other evidence on behalf of the defendant to the same

effect.

At the close of all the evidence in the case, the defen-

dant moved the court to instruct the jury to return a

verdict in its favor, which motion was denied and an ex-

ception allowed. (Record, p. 59.)

The case was thereupon argued to the jury by counsel

for the respective parties, and during the argument of

counsel for the defendant, and after counsel had stated

to the jury that under the pleadings and evidence, and

under the ruling of His Honor when passing on the mo-

tion for a non-suit, there was but one issue to be deter-

mined, and that was whether the defendant company

should make an inspection of the place where the deceased
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was working between the going off of the day shift and

the coming on of the night shift. The trial court inter-

rupted counsel for the purpose of stating that it had de-

cided to give a written instruction which had been handed

up to the court by counsel for the plaintiffs, to the effect

that, if the rock fell from a completed part of the entry

and not from the working place of the deceased, the

company would be liable if the injury was caused by its

failure to inspect the place where the rock fell from."

(Record, p. 59.)

After the jury had been instructed by the court, the

jury retired at 3 o'clock p. m. to deliberate on their

verdict, and thereafter at 5 o 'clock p. m. the jury returned

for additional instructions, when certain proceedings took

place, as fully shown in the record, pp. 66-69', inclusive.

The honorable court, after hearing the questions asked

by the jurors, of its own motion submitted to the jury

and instructed them to answer and return with their

general verdict the following interrogatory

:

''Did the defendant company take it upon itself to

inspect the entries where the men were working between
the time when the day shift quit and the time when the

night shift commenced work, and was it customary for

the defendant to do so?" (Record, p. 69.)

The jury thereafter returned into court its verdict

in favor of the plaintiffs in the sum of $10,000. 00', and at

the same time answered the interrogatory submitted by

the court in the negative. (Record, p. 70.)

Thereafter the defendant in due time filed its motion

for judgment non obstante veredicto, for the reason that
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the evidence was not sufficient to sustain the verdict, and

for the further reason that the defendant was entitled to

judgment in its favor on the special finding of the jury

(Record, p. 18), which motion was by the court denied

and the defendant allowed an exception.

ASSIGNMENTS OF ERROR.

I.

The honorable court erred in overruling the motion

of defendant for a non-suit, made at the close of the

evidence of the plaintiffs.

II.

The honorable court erred in overruling the motion

of the defendant to instruct the jury to return a verdict

in favor of the defendant at the close of all the evidence

in the case.

III.

The honorable court erred in instructing the jury as

follows

:

-The other question I will submit to you is this:

Assuming that it was not the duty of defendant to m-

spect this working place, and that it did not do «o, did

this accident happen in the workmg place of tlie^e men

or did it happen in a completed portion of the entry? It

U happened in the working place of the men and it

was their duty to inspect the place for themselves and

Tey Med to'^perform^ their duty, then there can be no

recovery in this case. If, on the other hand you find

that this accident did not happen in the workmg pia^e

of the men, but happened in a completed portion of the

entry which was under the care and supervision of the
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defendant, and that the accident happened after a failure

on the part of the company to promptly inspect that por-

tion of the mine, then there can be no recovery here."

And again, as follows:

''The instruction I gave on that point was this: If

you find from the testimony in the case that the defen-

dant did not undertake to inspect the working place of

these men where the work was not completed, it was
under no obligation to do so, and if this injury resulted

in the working place, that is, where the men were work-

ing, there can be no recovery in the absence of the obli-

gation on the part of the defendant to inspect, which I

have referred to. The duty of the defendant, however,

would exist to make proper inspection in places other

than the working place, that is, where the entry was
completed. '

'

For the reason that part of the instructions referring

to duty of the defendant in places other than the work-

ing place of the deceased was not within the issues of

the case and was, therefore, improper and prejudicial

to the defendant.

IV.

That the honorable court erred in overruling the mo-

tion of the defendant for judgment notwithstanding the

verdict.

ARGUMENT AND AUTHORITIES.

Assignments of Error I., II. and IV. all relate to

the sufficiency of the evidence to sustain the verdict and

judgment, and we will, therefore, discuss them together.

The evidence of the plaintiffs, outside of describing

the place where and manner in which the accident oc-
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ciirred, was confined entirely to the support of their

allegation of negligence that the defendant failed and

neglected to perform its customary duty of inspecting

the working place of the deceased and his co-employes

during the few minutes intervening between the time the

day shift quit work and the night shift commenced.

No evidence was introduced to sustain the allegation

of plaintiffs that the defendant had failed and neglected

to furnish timbers to use as props. In fact, the evidence

all shows that no props are used in an entry, except

when the miners engaged in the work of driving entry

find a dangerous piece of overhanging rock they place

a prop under it to sustain it temporarily until such time

as such rock can be taken down.

It was shown that the entry which the deceased and

his co-employes were digging was eight feet wide and

six feet high. The vein of coal at this point was from

four to five feet in thickness, and in order to give the

entry the proper height it was necessary to take down

from above the coal rock to a thickness of from one to

two feet. This coal and rock was taken down by the

tiiree men working on the night shift and it was then

removed from the mine by the three men working on

the day shift.

When the day shift quit work on the day of the acci-

dent they had left in the entry about a car load of loose

rock, which it was necessary for the night shift to re-

move. For the purpose of removing the coal and rock

a track was constructed along the entry on which cars

were operated, and this track extended to within about
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ten feet of the face of the entry, and a car had been

left standing on this track by the day shift. The loose

rock which was left by the day shift was between the

end of the track and the face, and the deceased at the

time he was injured was engaged in shoveling this loose

rock onto the car, as described by plaintiffs ' witness Rad-

ovich Knezevich, who was working with the deceased.

''The day shift had left abont a car load of loose

rock laying in the entry, and we had to get this out of

the way by loading it onto a car and taking it out before

we begun digging. At the time the rock fell I was stand-

ing up close to the face and Radonovich was between me
and the car and was standing close to the car, and was
shoveling the loose rock into the car, and the car was
between ten and fourteen feet back from the face of the

entry." (Record, p. 36.)

In digging and blasting down the coal and rock at

the face of the entry, the loose coal and rock would neces-

sarily scatter out over the entry a distance of eight or

ten feet back from the face, so there can be no question

but that the space covered by this loose coal and rock

was the '^working place" of the miners, as alleged in the

amended complaint. It was so considered by counsel fo^

plaintiffs when they drafted their amended complaint

and on the introduction of their evidence in chief. It

was so considered by the trial court, as shown by the

following proceedings at the close of the plaintiffs ' case

:

''MR. QUICK: Defendant moves the court to grant
a non-suit, for the reason that under the evidence the

facts are not sufficient to take the case to the jury.

(Discussion.)

THE COURT : In this kind of case, the case should
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go to the jury. If this place was rendered unsafe by
the work performed by the deceased himself or his im-

mediate companions, there is no question but what the

rule you contend for would apply, but there is testimony

tc show that the company took it upon itself to inspect

the working place as every crew went oif and before an-

other crew went on work, and if it did, and the deceased

was killed through its failure in that regard, the com-

pany would be responsible. The motion will be denied

and exception allowed.

MR. QUICK: As I understand from the court, that

is the only question, as to whether or not it was the

custom to make these inspections between these two
shifts, and it failed to do it.

THE COURT: And failed to do it." (Record,

pp. 36-37.)

Under the ruling of the court there was left to be

determined by the jury only the one question: Was it

customary for the defendant to inspect the mine be-

tween the going off and coming on of the two shifts'?

And to the determination of this question the defendant

directed its evidence. It will be observed from the rec-

ord that the defendant offered no evidence to sustain its

affirmative defenses. The court of its own motion sub-

mitted a special finding, which was answered in the

negative and returned by the jury, as follows:

"Did the defendant company take it upon itself to

inspect the entrys where the men were working between

the time when the day shift quit and the time when the

night shift commenced work, and was it customary for

the defendant to do so?

No.

Frank R. Spinning, Foreman."

Record, p. 70.
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On this finding of the jury, which found the only-

issue of fact in favor of the defendant, the defendant

was entitled to judgment in its favor, and the court

erred in denying the motion of the defendant for judg-

ment non obstante veredicto.

ASSIGNMENT NO. III.

The court erred in instructing the jury as set forth

in Assignment No. III., to the effect that if the rock

which fell on the deceased fell from a completed portion

of the entry the defendant would be liable, for the

reasons

:

First : That this instruction was contrary to the issues.

Second: It was not justified by the evidence.

We have heretofore shown that it was alleged in the

amended complaint that the rock fell from the roof of

the working place of the deceased "while he was en-

gaged in his duty." It was nowhere alleged in the

amended complaint that the rock fell from a completed

portion of the entry, and for that reason it was the duty

of the defendant to inspect and keep safe such com-

pleted part of the entrj\ It is plain that such an allega-

tion would have presented a different issue from the one

which was presented and tried in this action.

The evidence also shows that the loose rock in the

working place of the deceased had been left there by

the day shift. The day shift must therefore necessarily

have been working under this rock that fell. When the

night shift went on their first work was to remove the
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rock which the day shift had not completed removing.

Knezevich testified that ''the day shift had left about

a car load of loose rock laying in the entry, and we

had to get this out of the way by loading it into a car

and taking it out before we begun digging." (Eecord,

p. 36.)

George Mooney, the other miner working with the

deceased, testified that when they went to work there

was ''an empty car sitting there," and that he began

loading the car with the loose rock, and that while he

was doing so he was working "under the same rock that

fell on Radonovich," and that this loose rock was be-

tween the car and the face of the entry." (Record,

pp. 39-40.)

Knezevich testified that "when we got to our work-

ing places we all three looked at the roof and it looked

all right." (Record, p. 35.)

Mooney testified that "when the night shift goes to

work the first thing we do is to look around the roof

and see how it looks, and if it looks bad anywhere we

take a pick and sound it, and if it sounds all right we

go ahead with our work.

Q. Do you depend on anybody else making your

examination for you, on the night shift, of the roof?

A. No.

Q. When you went there on the afternoon that Rad-
onovich was hurt, what was the first thing you did?

A. Well, we went in that evening, into the place,

and looked around. An empty car was setting there and
we looked around the roof. It was the same as it had
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been for a couple of months, the roof was not nothing

unusual, but we sounded it and it sounded all right and

looked all right, so that we went ahead on the work."

(Record, p. 39.)

It therefore appears that this roof was inspected by

all three members of the night shift before they began

work. These men were all experienced miners. Mooney

had worked in the mine for about ten years and had

been working "together in the same crew for probably

five or six months." "Radonovich was an experienced

miner and had worked there for about three or four

years at least." (Record, pp. 37-38.) Knezevich had

''worked in Mine No. 4 at Roslyn over four years."

(Record, p. 33.) If this roof looked safe to these men,

as it evidently did to the three men working on the day

shift, all of whom were experienced miners, then they

were fully advised as to the condition of the roof, and

their inspection of it was shown to be as full and com-

plete as if it had been inspected by any other person.

It was fully shown that no timbering is done in an

entry except at places where the rock is soft, or there

is what is called a "fault" in the roof, and that no

timbering had been done in this entry. Mooney testi-

fied, "where there is a bad place in the entry, timbers

are used, and these are put up by the company men,

or if the miners put them up they get paid extra for

it. The timbering in the entryway is done by setting

heavy timbers on end at each side of the entry and

putting a cross-piece on top of them against the roof

for the purpose of holding the roof." (Record, p. 41.)
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Martin Barton testified, "there had been no timber-

ing done in this entry by the company at all. There

had been no sets put in. The rock fell from about four

or five feet from the face." (Record, p. 53.)

Henry Whiting testified:

"There are some places in the mine where the rock

is softer than others, and after it stands a while it

will get to sloughing off or will air-slack. Sometimes
pot will fall out of the roof where the roof appears

to be all right. You can not always tell where one

will drop from. If the miners discover it in time they

generally put a prop under it to hold it until they can

take it down, and if it is right bad and the roof is soft

they sometimes put in a permanent set of timbers, but

before they can put in the permanent set all the loose

rock must be cleaned aivay in the entry." (Record, p. 55.)

Tony Stanfall testified that he had worked about

eleven years in this mine, "and I was working as a

timberman at the time Radonovich was hurt. Radono-

vich was working in entry 13, East, and there had not

been any timber work done in that entry." (Record,

p. 56.)

Peter Baglej^ the mine superintendent, testified that

entry No. 13, East, was about 3,500 feet long, and that

there had not been any timbering done in this entry.

(Record, p. 58.)

It therefore appears that this entry had been driven

a distance of about 3,500 feet through the coal and

rock without the necessity of putting in any timbers to

sustain the roof; that the roof at the place where the

deceased was injured was examined by the deceased
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and two other experienced miners within thirty minutes

prior to the accident and by them considered safe; that

sometimes a ''nigger-head" or "pot" will fall out of

the roof where it appears to be all right, and also that

before timbers, such as are used in the entry, can be

put in, "all the loose rock must be cleared away in the

entry. '

'

The colloquy carried on between the jury and the

court, as fully set forth in the record, pages 66 to 69,

inclusive, when the jury returned for further instruc-

tions, shows plainly that the jury must have based their

verdict on the theory that the accident did not occur

in the working place of the deceased, although the court

told them, "if this injury resulted in the working place,

that is, where the men were working, there can be no

recovery in the absence of the obligation on the part

of the defendant to inspect, which I have referred to."

If the accident did not occur in the working place, how

can it be accounted for that the deceased was at work

at the time of the accident, and working where it was

necessary for him to work and where his co-laborer,

Mooney, had been working only a few minutes before,

and where the day shift had been working up to the

time of the change in the shifts at 3:30' p. m?

The trial of this case was begun on the 13th day of

September, 1911, and just before the beginning of the

trial the plaintiffs served and filed in said cause their

amended complaint, in which it was fully set forth that

the accident occurred in the ivorUng place of the de-

ceased. It is shown by the record that this was the
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second trial of this case, and the amended complaint

was drawn after the first trial and after counsel for

plaintiffs was fully advised of the facts and therefore

knew that the accident occurred in the working place

of the deceased and while he was engaged at work.

This instruction was therefore highly prejudicial to

the defendant, as it presented an issue outside of and

opposed to the issues presented by the amended com-

plaint, and outside of the issues tried by the jury.

The rule of law governing this case is stated in the

case of Finlayson vs. Utica Mining Co., 67 Fed. 507,

which is a leading authority and has been cited with

approval a great many times by the federal and state

courts, and the facts in that case are quite analagous

to the case at bar.

We also call attention to the case of Smith vs. Hecla

Mining Co., 38 Wash. 454, which is also similar to the

case at bar, and in the very lengthy opinion in this

case the decisions of other courts are set forth and

quoted from at length.

The rock fell from the roof of the entry, and the

entry at this place was about six feet high, so the rock

was close to the heads of the miners when they were

standing up, and so near their eyes when they looked

at the roof that they could not help but see all there

was to see and know all there was to know. That they

did look and examine the roof is admitted by both the

men who were working with the deceased, and the roof
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looked safe to them. They sounded it in the customary

way and it sounded safe. What more could be done?

We respectfully insist that the judgment should be

set aside for the errors hereinbefore set forth.

Eespectfully submitted,

GEO. T. EEID,

J. W. QUICK,

L. B. DA PONTE,

Attorneys for Plaintiff in Error.

Boom 17, N. P. Headquarters Bldg., Tacoma, Wash-

ington.


